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                                     PRELIMINARY STATEMENT
Appellant LORENZO C. GREENE, individually, Defendant below, will be referred to in this Initial Brief as “Greene” or “Defendant Greene”.

Appellee LIFESTYLE BUILDERS OF ORLANDO, INC., Plaintiff below, will be referred to in this Initial Brief as “Lifestyle” or “Plaintiff Lifestyle”.

The record on appeal will be cited as, e.g., “(Vol. 1: 1-2 )”, where the “Vol. 1” is the Volume number and the “1-2” are the page number(s) within the subject volume where the referenced entry/instrument appears.   

-1-

                      STATEMENT OF THE CASE AND FACTS
On May 8, 2006, Plaintiff Lifestyle filed its original Complaint against Defendant Greene and other defendants for mortgage foreclosure and breach of promissory note. (Vol. 1: 1-8).  Thereafter, on August 21, 2006, Plaintiff Lifestyle filed a Motion for Leave to File Amended Complaint. (Vol. 1: 26-34).  

On September 7, 2006, Plaintiff Lifestyle filed its Motion for Summary Judgment against all defendants (Vol. 1: 39-57), and a Notice of Hearing which set a hearing date for Tuesday, September 26, 2007. (Vol. 1: 60).  

On September 20, 2006 (or six days before the scheduled summary judgment hearing), the trial court filed its Order Granting Plaintiff’s Motion For Leave to File Amended Complaint. (Vol. 1: 62-63).  In its Order, the trial court ordered all defendants to file responses to the Amended Complaint within twenty (20) days after the date of the Court’s Order. (Vol. 1: 62-63).      
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On September 26, 2006, the scheduled summary judgment hearing went forward, and the trial court orally granted Plaintiff Lifestyle’s summary judgment motion (Vol. 1: 102-103). 

On October 9, 2006, Defendant Greene filed its Answer and Affirmative Defenses in response to Plaintiff’s Amended Complaint.  (Vol. 1: 64-67).  One week later, on October 16, 2006, Defendant Greene filed his opposing affidavit. (Vol. 1: 78-79).  

On October 25, 2006, the trial court, on its own motion, filed a “Notice of Continuation of Hearing Set For November 1, 2006 At 10:00 AM On [Lifestyle’s] Motion for Summary Judgment Against All Defendants As To All Counts Of [Lifestyle’s] Amended Complaint” (Vol. 1: 80).       

Thereafter, on November 1, 2006, the “continued” summary judgment hearing went forward, and the trial court orally entered Final Judgment of
Foreclosure in favor of Plaintiff Lifestyle (Vol. 1: 137-140).  In doing so, the trial 






-3-

court indicated that the 10/16/06 Greene affidavit had not been timely filed and 
would not be considered. Id.  

On November 27, 2006, the trial court filed its Final Judgment of 

Foreclosure. (Vol. 2: 94-100).  On December 12, 2006, Plaintiff Greene timely filed his Notice of Appeal. (Vol. 2: 101-108).  
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                                           SUMMARY OF ARGUMENT
In this case, the trial court, on its own motion, specifically continued the September 26, 2006 summary judgment hearing to November 1, 2006 to reconsider its prior oral ruling in favor of Plaintiff Lifestyle.  By doing so, however, the Court committed reversible error in its subsequent grant of summary judgment in favor of Lifestyle because:

 (1) the trial court improperly failed to require Lifestyle to conclusively disprove (or establish the legal insufficiency of) Defendant Greene’s affirmative defenses as set forth in Greene’s 10/9/06 Answer and Affirmative Defenses; and 

(2) the trial court improperly failed to consider Defendant Greene’s 10/16/06 
affidavit (filed in the interval between the original hearing date and the continued
 hearing date), which created material factual disputes, thus precluding the entry of 
summary judgment in this case.                  
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                                                   ARGUMENT
I.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR  BY GRANTING PLAINTIFF LIFESTYLE’S  SUMMARY JUDGMENT MOTION WITHOUT REQUIRING THAT 

PLAINTIFF LIFESTYLE CONCLUSIVELY DISPROVE/ 

ESTABLISH THE LEGAL INSUFFICIENCY OF 

DEFENDANT GREENE’S AFFIRMATIVE DEFENSES.
Under Florida law, it is well-settled that where a defendant pleads an affirm-ative defense and the plaintiff fails to either conclusively disprove or establish the legal insufficiency of the affirmative defense, the plaintiff is not entitled to summary judgment. Hospital Correspondence Corp. v. McRae, 682 So.2d 1177, 1182 (Fla. App. 5th DCA 1996); Fla. Dept. Of Agriculture v. Go Bungee, Inc., 678 So.2d 920, 921 (Fla. App. 5th DCA 1996).

In this case, the trial court sua sponte continued the September 26, 2006 summary judgment hearing to November 1, 2006, (Vol. 1: 80) to reconsider its prior oral ruling in favor of Plaintiff Lifestyle
.  In the interval between the above-mentioned hearing dates, Defendant Greene filed his Answer and Affirmative Defenses on October 9, 2006, or approximately three weeks prior to the continued hearing date. (Vol. 1: 64-67)  As such, when the trial court reconvened the summary judgment hearing on November 1, 2006, the record contained the following two affirmative defenses proffered by Defendant Greene: 

21.
FAILURE OF WIFE TO JOIN IN MORTGAGE OF HOMESTEAD PROPERTY.  The alleged mortgage sought to be foreclosed was upon the homestead of Defendant LORENZO GREENE.  The failure 

of his wife FRANCENIA GREENE to join in the mortgage prevents  it from being a lien on homestead property which is entitled to foreclosure under Chapter 702, Florida Statutes.    

22.
FAILURE OF CONSIDERATION.  The HUD1 closing statement dated 1/31/96 reflected a purchase price of $65,000.00 subject to a new first mortgage from Suncoast Schools Federal Credit Union in the amount of $65,000.00.  The defendants were given numerous closing documents to sign at the closing and were unaware that a second mortgage and note were presented to defendant LORENZO GREENE at the date of the closing.  Defendant did not receive any additional funds.  A copy of the closing statement is attached hereto.           

(Vol. 1: 64-67, at p. 65)
Even a cursory review of Plaintiff Lifestyle’s summary judgment motion reveals that Lifestyle failed to affirmatively address/refute Defendant Greene’s affirmative defenses (despite the fact that Lifestyle had over three weeks to amend its summary judgment motion to address these defenses). (Vol. 1: 39-57).  
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Moreover, it is clear that both of Defendant Greene’s affirmative defenses are legally sufficient. See Pitts v. Pastore, 561 So.2d 297, 301 (Fla. App. 2d DCA 1990)(under Fla. Const. Art. 10, Section 4(c), a homestead cannot be mortgaged without the joint consent of husband and wife, and that, absent such joint consent, the mortgage is “ineffectual as a lien until such time as either the spouse joins in the 

alienation or the property loses its homestead status”); Security & Inv. Corp. v. Droege, 529 So.2d 799, 802 (Fla. App. 4th DCA 1988)(mortgage which fails for lack of consideration is a nullity, and in the hands of the original mortgagee or non-holder in due course, it cannot be enforced or foreclosed).        

Because Plaintiff Lifestyle failed to meet its initial evidentiary burden (as the moving party) to either conclusively disprove or establish the legal insufficiency of Defendant Greene’s affirmative defenses, Fla. Dept. of Agriculture v. Go Bungee, Inc., supra, 678 So.2d at 921, Defendant Greene submits that the trial court committed reversible error by granting Plaintiff Lifestyle’s summary judgment motion.   
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II.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR 

BY FAILING TO CONSIDER DEFENDANT GREENE’S 

10/16/06 AFFIDAVIT, WHICH CREATED MATERIAL FACTUAL DISPUTES AND THUS PRECLUDED ENTRY 

OF SUMMARY JUDGMENT.
Under Florida law, a court commits reversible error by failing to consider affidavits filed in the interval between a scheduled summary judgment hearing and its continuation. See Rodriguez v. Tri-Square Constr. Co., 635 So.2d 125, 127 (3rd DCA 1994)(where summary judgment hearing was continued, service could be made in interval between scheduled hearing and its continuation so that affidavits which were untimely filed for scheduled hearing were rendered timely by virtue of continuation); Freedom Federal Savings & Loan Assn. v. Yakle Lumber Yard, 343 So.2d 113, 114 (Fla. App. 2d DCA 1977)(trial court erred by ruling that affidavit submitted in interval between scheduled summary judgment hearing and its continuation could not be considered); Trawick, Fla. Prac. and Proc. (2007 Ed.), Section 25:6, at p. 472 (“service [of affidavits] may be made in the interval between a scheduled [summary judgment] hearing and its continuation”).






-9-

As noted supra, the trial court sua sponte continued the September 26, 2006 
summary judgment hearing to November 1, 2006. (Vol. 1: 80).  In the interval 
between the above-mentioned hearing dates, Defendant Greene filed his opposing affidavit (“Greene Affidavit”) on October 16, 2006, or approximately two weeks 

prior to the continued hearing date. (Vol. 1: 78-79).  As such, when the trial court reconvened the summary judgment hearing on November 1, 2006, the record contained the Greene affidavit (and the HUD1 Closing Statement attached to Greene’s Answer & Affirmative Defenses), which contained the following record evidence in support of Defendant Greene’s affirmative defenses:

(1)
Greene’s sworn averment that he “received no monies, goods, services, etc which might ... be considered consideration for the note evidencing an alleged debt and the mortgage it allegedly secured” (Vol. I: 78-79, at Para. 10);
(2)
per the HUD1 Closing Statement, the $65,000.00 purchase price was equal to the amount of the $65,000.00 first mortgage held by Suncoast Schools Federal Credit Union [which supports Greene’s defense that Plaintiff Lifestyle provided no additional consideration](Vol. I: 66-67; 78-79, at Para. 2-4); and
(3) 
Greene’s sworn averment that, contrary to the mortgage document which identifies Greene as a single person, Greene was in fact married to his current wife on the closing date [which supports Greene’s defense that the mortgage is unenforceable because his wife failed to execute the mortgage on homestead property] (Vol. I: 78-79, at Para. 9).          
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In light of the trial court’s specific finding that “none of the Defendants timely filed any affidavit ... so there is no disputed issues of material fact”, (Vol. 2: 94-100, at p. 95), it is obvious that the trial court declined to consider the Greene Affidavit.  As such, Defendant Greene first submits that the trial court erred by failing to consider the Greene Affidavit (and the HUD1 Closing Statement) filed in the interval between the scheduled summary judgment hearing and its continuation. Rodriguez v. Tri- Square Constr. Co., supra, 635 So.2d at 127.

Moreover, construing Greene’s evidence in the light most favorable to the nonmoving party, and drawing all reasonable inferences against the moving party, Destiny Constr. Co. v. Martin K. Eby Constr., 662 So.2d 388, 390-91 (Fla. App. 5th DCA 1995), Defendant Greene submits that this evidence creates material factual disputes regarding whether the subject mortgage can be foreclosed due to (1) lack of consideration and/or (2) failure to secure spouse’s signature on mortgage securing homestead. 
For these reasons, Defendant Greene contends that the trial court committed reversible error by granting Plaintiff Lifestyle’s summary judgment motion.             
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CONCLUSION
For the above-mentioned reasons, Defendant Greene contends that the trial court committed reversible error by granting Plaintiff Lifestyle’s summary judgment motion, and thus Defendant Greene requests that this Court reverse the trial court’s 11/27/06 Final Judgment of Foreclosure. 

Respectfully submitted,                                  

_____________________________  

JOHN  SMITH
Fla. Bar No. 0000000
0000 Overton Drive

Orlando, FL 32802
(000) 000-0000 - office

(000) 000-0000- fax

Attorney for Appellant
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     �That the trial court had the discretion to reconsider a nonfinal summary judgment order is beyond cavil. See Whitlock, 622 So.2d 142, 144 (Fla. App. 5th DCA 1993)(en banc)(trial court has inherent authority to reconsider any of its interlocutory orders prior to entry of final judgment or final order in the cause).
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