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                                     PRELIMINARY STATEMENT
Appellant CHRISTIANNE SMITH, Petitioner below, will be referred to in this Answer Brief as "Appellant” or “former wife”.

Appellee JOHN R. SMITH, Counter-Petitioner below, will be referred to in this Answer Brief as "Appellee" or “former husband”.

The record on appeal will be cited as "(R:   )".  References to the August 3, 2006 final hearing shall be cited as “(T:   )”.     
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                           STATEMENT OF THE CASE AND FACTS
Appellant appeals from a Final Judgment of Modification entered by the

trial court on September 22, 2006 (R. 456-463).  

On June 12, 2001, the Hernando County Circuit Court entered a final judgment dissolving the parties’ marriage (R. 126-143).  Per the 06/12/01 final judgment, former wife was named the primary residential parent for the parties’ two minor children, Johnny (currently 12 years old) and Michael (currently 10 years old), and former husband was granted specified visitation rights (R. 128).  

In addition, the 06/12/01 final judgment provided that the former wife “shall not relocate with the children, for residential purposes, outside of Hernando County, without the written consent of the [former] Husband, or by Court Order”. (R. 129).

In October 2005, former husband filed a supplemental petition for modification in which he requested that the primary residential parent be changed from former wife to former husband (R. 291-297).  Thereafter, in May 2006,  former wife filed her supplemental counter-petition for modification in which she requested that she and the parties’ children be permitted to relocate to the Tampa, Florida area (R. 362-374).  Finally, during the August 2006 evidentiary hearing, 
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former husband’s counsel stated that former husband was alternatively seeking to increase his visitation to allow for weekday overnights during the school year (T. 22).  Former wife registered no objection to former husband’s increased visitation claim, and thus this issue was tried by consent of the parties. Fla. R. Civ. P. 1.190(b).          


  
On August 3, 2006, the trial court conducted an evidentiary hearing on the parties’ claims.  The issues presented to the trial court during this hearing were (i) whether the primary residential parent designation should be changed from former wife to former husband; (ii) whether former husband’s visitation schedule should be changed to allow weekday overnights during the school year; (iii) whether former husband’s child support obligation should be adjusted to reflect the requested custody/visitation changes; and (iv) whether former wife should be permitted to relocate to the Tampa, Florida area with the parties’ children.

A summary of each witness’ testimony is as follows:

1.  Ginni Maxwell:  Ms. Maxwell has been the assistant principal at Moton Elementary School for the past two years (T. 23-24).  Because the parties’ children attended Moton during that time period, she knows the children very well (T. 27).  





-3-

She also knows the former husband very well because he volunteered at the school at least one day a week (T. 24).  She testified that the children have an “excellent” 

relationship with their father, and that the children “relate very well to him”, and are “very respectful of him” (T. 27).  She also testified that “[i]t’s quite obvious they love him” (T. 27).          

2.  Adela Sanchez:  Ms. Sanchez is a teacher at Moton Elementary School, and was Johnny’s teacher for both fourth and fifth grade (T. 38-39).  She confirmed that former husband was a parent volunteer one day a week for the past two years (T. 39-40).  She described former husband as a highly competent volunteer who could “work with whatever group I had in the classroom” (T. 50).  She stated that “[t]he kids really responded to him as a positive role model and looked forward to his visits” (T. 46-47).  She also testified that former husband had an “awesome” relationship with his children (T. 51), and that former husband encouraged his children to consult their mother when they had concerns (T. 51).  

3.  Alice Laplaca:  Ms. Laplaca teaches third grade at Moton Elementary School, and was Michael’s teacher during the 2005-2006 school year (T. 66-67).

She testified that former husband was a “regular volunteer” in her room (T. 67).

According to Ms. Laplaca, former husband “helped students in the classroom as 
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well as, at times, for instance, a fun day, outside activities, he was there to assist”     (T. 67).  She also testified that former husband has “very good relationship” with Michael (T. 69).

4.  Katherine F. Green:  Ms. Green is the front office discipline secretary for at Moton Elementary School (T. 71).  She keeps track of all volunteer hours at 

Moton (T. 72).  From August 2005 until May 2006, former husband had 94 

hours of volunteer service at Moton, which Ms. Green described as an extraordin-ary amount of parental volunteer service (T. 73; 75-76).  She described former husband’s relationship with his children as “very loving, caring” (T. 76).      

5.  John Berg (former husband): Former husband has been employed by the Hernando County Sheriff’s Office for the past 8 years (T. 83).  He works 7 out of 14 days, with the days alternating week to week (T. 83).  The first week, he works Monday, Tuesday, Friday, Saturday and Sunday; the second week, he works Wednesday and Thursday (T. 96).  He also declines working extra shifts “[b]ecause I spend my time when I’m off with my children” (T. 86).

Former husband’s current visitation schedule is as follows: during the school  year, he has the children every other weekend (w/overnights), and 2-3 nights during the week depending on whether it is the first week schedule or the second 
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week schedule (T. 147).  During the summer, the same schedule applies except that former husband gets weekday overnights (T.147; 221).

During weekday visitations during the school year, former husband was  

required to return the children to their mother’s residence by 8:00 PM if they had school the following day (T. 85; 221).  At the time the parties divorced in 2001, former wife lived in the marital residence located in the City of Brooksville, and former husband rented a house from his sister approximately 3 miles from the marital residence (T. 106).  Currently, however, former husband resides in the marital residence, and former wife has moved across the county to a residence in the City of Spring Hill which is approximately 14 miles from the marital residence (T. 84; 102).  Former husband states that the current driving time from his residence to former wife’s residence is 25 minutes (T. 102).  In addition, the marital residence is only 1/4 mile from Moton Elementary School (T. 84).            

On weekdays during the school year, former husband picks up the children from school, and they return to the marital home where “the first thing” is “they sit down and get their homework done” (T. 88).  Afterward, they either play outside, watch TV, or play video games before dinner (T. 88-90).  The children each have 
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their own room, and have their own chores to perform (T. 110-111).  On Wednesdays, former husband takes the kids to church school at St. Anthony’s church (T. 91).  Former husband then returns the children to former wife’s residence by 8:00 PM (T. 90).  Former husband currently provides all visitation-related transportation (T. 106), and acknowledges that he has on occasion been late in returning the children (T. 91). 

Last fall, both boys participated in a Hernando Youth League football program (T. 92).  Former husband took the kids to football practice, assisted the 

coach during practice, and, at games, assisted “on the sideline with the chains for 

first downs and stuff” (T. 92-93).                                   

Former husband’s entire immediate family (parents; sisters; brother; cousins) resides in the area (T. 93).  The children have a “good relationship” with their paternal grandparents (T. 94), and “good relationships” with the other immediate family members, whom the children see at family get-togethers (T. 94).  

Former husband testified that allowing former wife to relocate to the Tampa

area/adopting a substitute visitation schedule would not allow him to “maintain that 
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same kind of contact with [his children]” (T. 102; 136).  According to former husband, relocation would “stress” their relationship (T. 136), and he “would spend most of my time with them on the road ... and wouldn’t be able to spend the quality time with them.” (T. 102).  Former wife has not provided specifics regarding the relocation, but has indicated that she and the children are planning to relocate to the Lutz, Tampa area (T. 104).  Former husband has Mapquested the distances to various parts of the Lutz area, and the distances between residences would involve a commute approximately three times the current 14 mile distance (T. 105).

Former husband also opined that taking the children from their relatives/friends/ school/church would not improve the childrens’ quality of life (T. 134), and would instead only improve the quality of life of former wife’s new husband by reducing his commute to/from work (T. 134).   

Finally, former husband testified that he and his former wife “very seldom” talk, and that their lack of communication is a “problem with raising the boys”
(T. 104; 117).  Former husband also agreed with the court-appointed evaluator that disagreements between the parties “do cause the children to suffer” (T. 127).    

6.  Dr. Chuck Fightmaster (court-appointed evaluator): Dr. Fightmaster 
is a licensed marriage and family therapist and a certified child custody evaluator
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(T. 192).  During his testimony, Dr. Fightmaster discussed certain recommenda-tions he made in a written report regarding the suitability of former wife’s relocation.  In this regard, he recommended that (i) the parents safeguard the children from animosity that the parties were manifesting toward each other (T. 193-194), and that (ii) former wife be permitted to relocate, but that the children should remain at the same school for the next year, and that the current visitation schedule be maintained as is
. (T. 195-197; 199).  

Dr. Fightmaster’s school/visitation recommendations were predicated upon his stated goal of providing stability for the children during this transition period.  In this regard, Dr. Fightmaster testified that “[b]ecause of major changes that have taken place in [the childrens’] lives, particularly with the [former wife’s] remarriage, ... they’re going to need a sense of stability for a while[]” (T. 200), and “for now, to allow them the opportunity to hold onto this stability, especially with [former husband] and his parents, and the family system that he has up here, to which the children are deeply connected, would be to their advantage.” (T. 200).  When informed that Johnny would be leaving Moton Elementary School and starting middle school this year, Dr. Fightmaster reaffirmed his school recommendation based upon his assumption that Johnny’s “peers will probably be transitioning into the [new middle] school with him, and my concern was not to disrupt that connection right now because of the major changes these children are going through” (T. 196).  Dr. Fightmaster also stated that telephonic/electronic communications with friends were not as effective as “having social engagements physically”(T. 197). 

When asked directly if the relocation was in the childrens’ best interest,  Dr. Fightmaster answered “I really don’t know if it would necessarily be in [the childrens’] best interest or not.  It would depend upon how well the children 

adjust, making new friends, new connections, building a social support system in 

their home area in their new home environment” (T. 209).  Dr. Fightmaster agreed with the trial judge that allowing the relocation while maintaining the same visitation schedule would hamper both the childrens’ opportunities to develop/ 

maintain new relationships in the new locale (T. 214), and the children’s ability to play on the same football team as the previous year (T. 215).  Dr. Fightmaster also expressed his “impression” that the only reason former wife wanted this relocation was that her new husband was being transferred to the Tampa area (T. 210). 
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7.  Christianne M. Brinton (former wife): Former wife is a dental hygienist who currently works a total of 4 ½ days per week in two different dentist offices (Premier Dental/Dr. Weber)(T. 219-220; 277-278).  She testified that, due to her dental hygienist training over the last two years, she has been unable to volunteer at the childrens’ school (T. 226).

After presenting a litany of complaints against former husband (T. 227-233; 249), former wife testified that her “primary concern” with former husband as a parent is his failure to inform her of their childrens’ health issues (T. 235-236).  In this regard, former wife related not being informed about Johnny suffering a bee sting to his face (T. 236), Johnny suffering a broken finger at school (T. 236), and Michael developing a rash which was later diagnosed as Scarlet Fever (T. 237).   

When asked why she opposes allowing weekday overnights during the school year, former wife stated that “it’s too confusing for them to have that kind of being broke up so much during the week, you know.  One night here, two nights there, one night here.  That’s the way we agreed on it in the beginning” (T. 280).  Later, former wife testified that she did not favor such overnights because of the disruption in the childrens’ daily schedule.  She explained that “when they’re with him I’m sure they 






-11-

have a different schedule than when they’re with me.  He might let them go to bed at 10:00 or something, you know, and I make them go to bed at 9:00.  They’d be changing their schedule every single night of the week.” (T. 283).  When asked if she has ever broached the issue of conforming the childrens’ bed times with former husband, however, former wife responded that the parties have never discussed this matter (T. 283-284).         

Former wife has since become re-married to Scott Brinton, a U.S. Marine (T. 244).  In January 2007, Brinton became stationed at McDill Air Force Base in Tampa (T. 244).  Currently, Brinton’s commute from work to their residence in Spring Hill takes about 1 ¼ hours (T. 282).  According to former wife, the couple chose to look for a residence in the Land O’ Lakes/Lutz area of Tampa in order to  facilitate former husband’s continued visitation (T. 246).  Former wife has also been offered a full-time position in the Lutz area with Premier Dental (T. 247).

Former wife testified that, in her opinion, the proposed relocation would have no effect on former husband’s visitation/relationship with the children (T. 290-291). When asked how relocation would benefit the children, former wife testified that “I think the children, they’re going to have a better environment, especially with a 
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family situation, with me and their stepfather there.  I believe they’re going to have a better chance with making friends if they can go to school in the same area that they live.”  (T. 248).   Former wife explained that the childrens’ friends live in proximity to Moton Elementary School, and thus the children have no friends in Spring Hill (T. 248; 270).  Former wife also testified that “I think it’s best for [the children] to have the family unit, primarily” (T. 252).   Former wife did acknowledge, however, that (i) neither she nor her new husband have any family in the Lutz/Tampa area (T. 278), (ii) the distance between the parties’ residences would increase from 14 miles to “approximately 35 [miles]” (T. 269), and that (iii) her new family was capable of residing as a “family unit” at their current residence in Spring Hill (T. 270).  

The parties’ testimony also confirms their continuing communication difficulties as evidenced by (i) former wife’s removing the children from Moton Elementary School and enrolling them at another school without informing former husband (T. 133; 248), and former wife’s July 2005 trip to California to get married (during husband’s visitation) without informing former husband (T. 123; 260). 

8.  Rodney S. Brinton (new husband): New husband testified that he intends to stay in the Tampa area (T. 303), and that he and former wife are looking 
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for a residence in the Land O’ Lakes area of Tampa (T. 304).  He also echoed  

former wife’s assertion that relocation will benefit the children because “[l]iving with the kids and Chris, the four of us together, it’s going to offer the family environment” (T. 305).  New husband acknowledged, however, that his 1 ½ hour commute from McDill Air Force Base to Spring Hill is problematic (T. 316).       
9.  In Camera Interview:  The parties stipulated that the trial judge conduct an in camera discussion with the children (T. 242; 318-319).  Pursuant to the parties’ stipulation, the trial judge was to confine his inquiry to the issues of (i) the movies viewed by the children at former husband’s residence (T. 318-319), (ii) whether the children had any issues “with the move, with them moving there, and the prospect of moving” (T. 318), and (iii) “the issue of them being pulled out of school” (T. 319).      











On September 22, 2006, the Court issued its ruling denying former wife’s request to relocate and former husband’s request for custody, and granting husband’s request for weekday overnight visitation during the school year (R. 456-463).  This appeal followed.           
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                                      SUMMARY OF ARGUMENT
(1)
The record contains substantial competent evidence to support the

trial court’s modification of former husband’s visitation schedule to allow for weekday overnights during the school year, and thus the trial court did not abuse its discretion by granting said modification.

(2)
The record contains substantial competent evidence to support the

trial court’s denial of former wife’s request to relocate outside of Hernando County, and thus the trial court did not abuse its discretion by denying said relocation request.

(3)
  The trial court did not improperly exceed the terms of the parties’
stipulation by addressing visitation issues during its in camera discussion with the parties’ children.     
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                                                   ARGUMENT
I.
THE TRIAL COURT DID NOT ABUSE ITS DISCRETION BY   MODIFYING THE 06/12/01 FINAL JUDGMENT OF DISSOLUTION OF MARRIAGE TO EXPAND APPELLEE’S VISITATION RIGHTS TO INCLUDE WEEKDAY OVERNIGHTS DURING THE SCHOOL YEAR.
The standard of review for modifications of visitation orders is abuse of discretion.  Neumann v. Neumann, 857 So.2d 372, 373 (Fla. App. 1st DCA 2003).  Modification of an existing visitation order is proper if there is competent, substantial evidence showing a substantial and material change of circumstances of the parties since entry of the original order, and that the best interests of the child will be served by modification. Rimes v. Rimes, 921 So.2d 655, 657 (Fla. App. 2d DCA 2005).         

While a trial court is certainly vested with broader discretion in entering the original custody judgment than in deciding a petition to modify, “some degree of discretion nonetheless inheres in the trial judge as a finder of fact in the latter proceedings.” Barringer v. Barringer, 265 So.2d 101, 102 (Fla. App. 2d DCA 1972).  Moreover, because an adjustment of visitation is not as far-reaching as a modification in primary physical custody, the Fifth District and other Florida courts have acknowledged the trial court’s broad discretion to adjust visitation when, 
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for example, “the specifics of the schedule prove impractical or if the parties experience difficulties due to distances between residences, or jobs[.]” 
Keesee v. Keesee, 675 So.2d 655, 659 (Fla. App. 5th DCA 1996).  See, e.g., Gerthe v. Gerthe, 857 So.2d 306, 307 (Fla. App. 2d DCA 2003)(trial court has “great discretion” in instituting rigid visitation schedule after hearing testimony regarding parties’ difficulties with original liberal visitation schedule); Rosen v. Rosen, 576 So.2d 308, 309 (Fla. App. 3rd DCA 1990)(“the trial court is vested with wide discretion to determine whether to modify visitation privileges contained in a judgment dissolving a marriage”); Floyd v. Floyd, 393 So.2d 22, 24 (Fla. App. 2d DCA 1981)(“[a] trial court is vested with wide discretion in determining whether to modify visitation privileges, and the scope of appellate review is limited”); Purvis v. Carter, 326 So.2d 40, 41 (Fla. App. 4th DCA 1976) (“[r]ecognizing the wide discretion vested in the trial court” to modify visitation privileges).   Stated differently, because “[w]hat circumstances or conditions unreasonably hamper or destroy visitation privileges will vary from case to case, and because, by the very nature of the subject matter there are few absolutes, the trial court must be allowed wide latitude in determining how the visitation rights of the parties are to be enforced.” Giachetti v. Giacheteti, 416 So.2d 27, 29 (Fla. App. 5th DCA 1982).        
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A.  No Evidence of Substantial Change in Circumstances 
Former wife first asserts that former husband failed to demonstrate a sub-stantial change of circumstances to justify modifying the original visitation arrangement.  The trial court’s “substantial change of circumstances” findings (and transcript references supporting said findings) are as follows:

-at the time of the parties’ 2001 dissolution, the children were 3 and 5 years old, and the former wife resided in the marital home [T. 106; 220].  As such, it made sense at that time for the children to be returned to former wife’s residence after weekday visitations.

-in the intervening 5 years, circumstances have changed significantly.  Former wife has relocated 14 miles across the county to Spring Hill [T. 85; 219], and former husband has moved back into the marital home, which is only 1/4 mile from the youngest child’s school [T. 84-85].

-the children have no friends in former wife’s neighborhood , and they socialize with friends who reside in close proximity to the marital home [T. 248; 270].

-as the children have aged, former husband has been the parent who has been more actively involved with them in recreational, extracurricular, and school activities [T. 85-89; 91-92; 108].  
-because of parental conflict/inability to communicate [T. 104; 117; 127; 193-194], the modified visitation will reduce contact between the parents and enable the children to have uninterrupted time with former husband, which will 
                                                             -18-




alleviate some of the children’s anxiety triggered by parental conflicts [T. 127].       (R. 460-461). 
As noted above, each of the trial court’s factual findings are supported by substantial competent evidence.  Rimes v. Rimes, supra, 921 So.2d at 657.  Moreover, Florida courts have authorized modifications of “overnight” visitation  

as a substantial change of circumstances where, as here, the custodial parent relocates to another part of the county/state, Lasky v. Lasky, 771 So.2d 1250, 1251 (Fla. App. 4th DCA 2000),; Buckingham v. Buckingham, 492 So.2d 858, 859-860 (Fla. App. 1st DCA 1986),  or where the parents’ acrimonious implementation of an original visitation order causes the children to suffer. Knipe v. Knipe, 840 So.2d 335, 340-341 (Fla. App. 4th DCA 2003). 

In this case, the trial court exercised its discretion to fine tune the parties’ original visitation schedule because “the specifics of the schedule prove[d] impractical, ... the parties experience[d] difficulties due to distance between residences[,]”  Keesee v. Keesee, supra, 675 So.2d at 659, and because the parents’ acrimonious implementation of the original visitation order has caused the children to suffer.  Knipe v. Knipe, supra, 840 So.2d at 340-341.  Because, in this instance, the trial court is accorded “wide latitude in determining how the visitation 
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rights of the parties are to be enforced”, Giachetti v. Giachetti, supra, 416 So.2d at 29, former husband submits that the trial court did not abuse its discretion in granting former husband weekday overnights during the school  year
. 




b.  Rotating Custody
Former wife also alleges that the trial court’s modified visitation schedule actually amounts to a de facto rotating custody arrangement with a “hyper-rotational” schedule which is unsupported both by the record and the trial court’s findings.  Former wife’s “rotating custody” argument is predicated upon the fact that the modified visitation schedule results in the parties having an equal number of annual overnights.

That an equal number of parental overnights does not ipso facto mandate a finding of rotating custody is evidenced by the fact that Florida courts routinely approve visitation plans in which each parent has an equal number of overnights. See Buhler v. Buhler, 913 So.2d 767, 768 n. 1  (Fla. App. 5th DCA 2005) (visitation schedule provided former husband with 48% of yearly overnights); Nadrich v. Nadrich, 936 So.2d 15, 18 (Fla. App. 4th DCA 2006)(visitation schedule provided former husband with 46% of yearly overnight visits); Ferri v. Apple, 900 So.2d 673, 673 (Fla. App. 2d DCA 2005)(visitation schedule provided former husband with 47% of yearly overnights).  Moreover, Florida’s domestic relations statutory scheme plainly contemplates visitation orders which include near-equal annual overnights. See Fla. Stat. Section 61.30(11)(c) (mandating a downward adjustment in noncustodial parent’s child support obligation where noncustodial parent exercises visitation at least 40% of yearly overnights).                
          

Former husband would also emphasize that the trial court denied his petition to modify custody, (R. 462), which means that former wife continues to occupy 

the position of primary residential parent (T 220-221).  Given the trial court’s express rejection of former husband’s custody modification petition, and the above-cited statutory/case law approving visitation orders with equal annual overnights, former husband asserts that former wife’s “de facto rotating custody” argument is completely devoid of merit and should be rejected by this Court.        
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II.
THE TRIAL COURT DID NOT ABUSE ITS DISCRETION BY OVERRULING APPELLANT’S PETITION TO RELOCATE.

The standard of review regarding a trial court’s relocation order is abuse of discretion. Gray v. Martin, 730 So.2d 426, 427 (Fla. App. 5th DCA 1999).   Competent substantial evidence must support the trial court’s findings as to the factors set forth in Fla. Stat. Section 61.13(2)(d). Gray v. Martin, supra, 730 So.2d at 427.      


The trial court “relocation” findings (and transcript references supporting said findings) are as follows:

-Fla. Stat. Section 61.13(2)(d)1: The trial court found “insufficient evidence to conclude that the residential change would enhance the quality of life for the Mother or the children.” (R. 458).  The court specifically found that the real purpose of the relocation is to allow former wife’s new husband to avoid a 1 ½  hour commute to and from work (T. 210; 282; 316), and that former wife/new husband have not even purchased or contracted to purchase a specific residence (T. 246; 304).       

-Fla. Stat. Section 61.13(2)(d)2: The trial court found that “[t]he Father has taken a very active role in the children’s lives.” (R. 458).  In support of this conclusion, the court found that (i) he has periodically served as an assistant to the children’s coaches when the children have been involved in sporting activities  
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(T. 92-93), (ii) he attends the majority of the childrens’ school activities (T. 26; 40; 

52; 87-88), and (iii) he has spent a significant amount of time volunteering at his childrens’ school over the past two years (T. 39-40; 67; 73; 87-88).           

-Fla. Stat. Section 61.13(2)(d)3: The trial court found that former wife “would be likely comply with any substitute visitation arrangements if she was living out of the county.” (R. 458)(T. 247)   

-Fla. Stat. Section 61.13(2)(d)4: The trial court found that, if relocation 

occurred, former husband “could not maintain the level of involvement in the children’s lives which he currently maintains”. (R. 458).  The court’s finding is supported by former husband’s uncontested testimony regarding his ongoing active role in his childrens’ lives (T. 85-89; 91-92; 108).   
-Fla. Stat. Section 61.13(2)(d)5: The trial court found that “[t]he cost of transportation is financially affordable to either of the parties” (R. 458)(T. 106; 247).     

-Fla. Stat. Section 61.13(2)(d)6: The trial court found that, “[w]hen reviewing the entire circumstances, it cannot be concluded that the childrens’ best interests would be served by removing them from their extended family, friends, and school and relocating them to another county” (R. 459)(T. 93-94; 134; 248; 196-197; 200; 252-254; 270).   






-23-

“Although it is understandable that [former wife] views the evidence in a 
different light,” Gray v. Martin, supra, 730 So.2d at 427, “[this Court] must affirm the trial court’s findings of fact because they are supported by substantial competent evidence.” Id.  Accordingly, former husband submits that the trial court did not abuse its discretion by overruling former wife’s relocation petition.    
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III.
THE TRIAL COURT DID NOT COMMIT REVERSIBLE

ERROR DURING THE STIPULATED IN CAMERA 

INTERVIEW WITH THE PARTIES’ CHILDREN

Finally, former wife argues that the trial court improperly exceeded the  parameters of the parties’ stipulation by allegedly discussing visitation issues with the children during the court’s in camera interview.  In former wife’s view, the court’s modification of visitation order was necessarily “based solely on the unrecorded in camera interview” because the record is otherwise devoid of evidence supporting the court’s ruling.

Under Florida law, stipulations “are not to be construed technically, but rather in accordance with their spirit and in furtherance of justice.” Federal Land Bank of Columbia v. Brooks, 190 So. 737, 741 (Fla. 1939).

Former wife’s argument should be rejected for two separate and distinct reasons.  First, contrary to former wife’s assertions, the record contains substantial competent evidence to support the trial court’s modification of visitation ruling.

See Assignment of Error No. I(A) supra.  As such, former wife’s predicate assertion that the trial court’s ruling must have been based “solely” on the in 
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camera interview because of the lack of other record evidence is simply not supported by the record itself.         

Second, former husband asserts that the trial court’s alleged discussion of visitation issues with the children would not have exceeded the parameters of the parties’ stipulation. In this regard, the record clearly demonstrates that former wife’s counsel specifically requested that the court interview the children regarding whether they had any issues “with the move, with moving them there, and the prospect of moving” (T. 318).  During the in camera discussion regarding how the children felt about the proposed relocation, it would certainly not be surprising for the children to speak about/have concerns over (i) maintaining their close relationship with their father and/or (ii) how the relocation would affect the visitation schedule.  To suggest that the trial court would exceed the stipulation by addressing such visitation issues is precisely the type of hyper-technical interpretation that Florida courts are instructed to reject. Federal Land Bank of Columbia v. Brooks, supra, 190 So. 737 at 741. 
Accordingly, for these reasons, former husband contends that the trial court committed no reversible error arising from its in camera interview.
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CONCLUSION
For the above-mentioned reasons, Appellee Berg contends that the trial court’s September 22, 2006 Final judgment of modification should be affirmed in its entirety. 
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     �When making his visitation recommendation, Dr. Fightmaster was under the impression that former husband already had weekday overnights during the school year (T. 205).
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     �Former wife also asserts that the trial court erred by “prospectively making an automatic modification of custody in the future” should former wife relocate outside of Hernando County (R. 461).  Given that the trial court’s custody modification comments (i) never appeared in the “ORDERED AND ADJUDGED” section of the final judgment, and (ii) went well beyond the facts of the case, it is clear that this portion of the final judgment constituted dicta, and is not binding in subsequent cases as legal precedent. 
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